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al. (December 27, 1912), 139 N. W. 300, wherein the court held that 
while the Swedish treaty gave in terms the right to be appointed as ad- 
ministrator this right was qualified by the language "so far as the laws 
of each country will permit." This, the real point of the case, is not ad- 
verted to by the author. 

The volume concludes with a discussion of the legal effect of the 
'most favored nation' clause in commercial and consular treaties, and an 
appendix consisting of an opinion of Attorney General Caleb Cushing 
of October 14, 1853, regarding the surrender of deserting seamen. The 
lack of a table of contents and an alphabetical list of cases is felt, es- 
pecially as an identical running page head is preserved throughout the 
volume. Nevertheless, the work will doubtless prove a convenient and 
suggestive aid to persons interested in this special branch of probate 
litigation, as it brings within a small compass much information that 
can be otherwise found only by access to numerous bulky volumes. 

Henry G. Crocker. 

Des Droits sur les Lettres Missives. By Francois Geny. 2 vols. pp. xlii, 
400,452. Paris: Larose & Tenin. 1911. 20fr.net. 

Any book of Geny's will be approached with a natural prejudice in 
its favor. The learned professor of law at Nancy has already given 
hostages on the field of jurisprudence which no one would wish to have 
restored. He is one of the few living French authorities in legal science 
whose fame extends as far away as Berlin. The present work is an ap- 
plication of the critical principles of interpretation advanced by the 
author in a remarkable work, now out of print and greatly in demand, 
published under the title, M'ethode d 'interpretation et sources en droit privh 
positif (Paris, 1899). 

Every developed system of law has had its liberals and its reaction- 
aries, its Hanafites and Malekites, its Proculians and Sabinians, its 
Mansfields and Kenyons. The fact itself of legal development inspires 
these oppositions. The law in the process of becoming a science tends 
progressively to overshadow the utilities of life in favor of an unyielding 
conceptual technic. To change the figure, it swallows up each new 
situation, assimilates it, and makes it a part of tissues already created. 
A man is as old as his arteries, and a legal system is as old as its technic. 
No method in practice has yet been discovered which will prevent the 
deposit of technical lime salts in the arteries of the legal structure, and 
render it immune from the hardening inflexibilities of age. Literally, 
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legal systems must be born again and again to accord with the perpetual 
youth of life. Geny would resist this imminent law of evolution with 
the magical solent of " libre recherche." He protests against the ancient 
method of putting new wine into old bottles. He combats the omnivo- 
rous appetite of the law which ingests everything old and new without 
discrimination, and which classifies whatever comes to its capacious 
maw under the rude classification of flesh or grass. In a word, Geny 
would substitute for a system which operates with logical rules, a method 
of legal application constantly responsive to an ideal of justice suggested 
by conscience and denned by social conditions. He is not the first one 
in jurisprudence who has thus resisted, and objected. Many years ago 
Jhering saw clearly what Geny now sees, and fought the conceptual 
categories with the weapons of a brilliant irony; but it is to Geny's credit 
■that he was the first to investigate the foundations of the whole problem 
in a thoroughgoing and scientific spirit. 

Today, legal method is the leading problem of legal science, and our 
author has again contributed recently a richly documented work which 
probably will long be taken into account in the world-wide effort to pro- 
vide a solution. The problem itself has been primarily evoked by the 
existence of codes which were constructed either in a period of agricul- 
tural economy or upon a basis of an individualist polity, and which have 
survived without substantial alteration, long enough to be overtaken 
by an intense industrial era. The social point of view has undergone 
essential changes, while the official tradition has remained firm. Every- 
one admits that from time to time a readjustment is necessary between 
law and morals, but there are many who will refuse to subscribe the 
program of an unlimited freie Rechtsfindung. It is believed in some 
quarters that to make of each judge a new Moses would not be a de- 
sirable situation either for the law or for society. It is also believed that 
legal rules are already sufficiently plastic and already involve so large 
an element of unavoidable discretion in application that to grant in the 
administration of justice the power to the judge to bridge the inevitable 
abyss between law and social conscience would be destructive first of 
the law and then of. any reasonable stability of social institutes. Un- 
doubtedly there is an Aristotelian mean between undue rigidity, on the 
one hand, and formless fluidity on the other, and, to a degree, at least, 
Geny is representative of the middle course; for he would not put in 
place of rules spontaneity and instinct. He is a progressivist, but not 
an anarchist, as has been charged by some of his critics. Natural law 
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for him is too elusive and vague. As he puts it, his method, which is 
realistic and critical, does not abandon itself to the "seductions of in- 
tellectualism," but is based upon a pragmatic theme which urges an 
equilibration of interests as the supreme end of justice. 

This is neither the time nor the place to find a quarrel with Geny's 
point of view. Undoubtedly there may be much to suggest contention, 
especially where he leaves the groundwork of analysis, where he has ren- 
dered incomparable service, and ventures into the field of synthesis and 
construction. The next years of activity in legal science will find it 
necessary repeatedly to cover Geny's positions and ideas, and much per- 
manent value undoubtedly will accrue from his pioneer labors. 

As yet nothing has been said here specifically of Geny's book, because 
it is simply a convenient vehicle to carry to a conclusion the ideas already 
discussed. A "lettre missive" is defined as a written conversation. 
The subject is well chosen for application of the process of "libre re- 
cherche," in that the author is not inconvenienced at every point, by a 
large mass of legal materials which have already officially given a quietus 
to every legal question to be considered, and which, therefore, would 
leave to the author nothing to do except to record his agreement or dis- 
sent. The law of "lettres missives" is an open sea, and accordingly 
affords the utmost scope for putting into concrete form the abstrac- 
tions of a theory of legal method. 

The entire elaboration of the law governing letters is founded on a 
central principle of a right of secrecy in letters which is a special aspect 
of the liberty of the person, which includes freedom of thought and 
opinion. Geny opposes the view of Valery and Jardel, who recognize no 
special right of secrecy in letters and put the limits of protection of cor- 
respondence at the points where there is a violation of some special or 
general obligation. His method of attack is hierarchical. He develops 
his subject in the following order: (1) the general right to liberty and 
inviolability of correspondence; (2) the right of secrecy; (3) right to the 
use and possession of letters; (4) the right of publication; and (5) proof 
of letters for civil and commercial purposes. In a second part he con- 
siders in a parallel fashion the law concerning letters in connection with 
powers and authority over infants, lunatics, prisoners, etc., rights of 
spouses, heirs, creditors, and letters in the administration of criminal 
justice. The perpetual contest between form and reason is always re- 
solved by the author as hardly needs to be stated, in favor of the latter. 

One's curiosity is aroused in the subject by the fact, apart from the 



BOOK REVIEWS 955 

considerations already noticed, that a great variety of the questions 
treated touch matters which rarely come into legal conflict, although 
the possibilities of such conflicts are readily seen. Geny has apparently 
exhausted everything that has to do with French legislation, jurispru- 
dence, doctrine, and legal history. It does not appear that he has over- 
looked any source of information. Novel as his subject appears to be 
in view of the neglect of positive law to deal with it, it is disclosed by his 
valuable bibliographies that the French and the Germans have con- 
tributed an amazing number of monographs in this field. The present 
work beyond question will be considered a valuable addition to legal 
literature. It will be commended for its sane idealism, and its clear and 
outspoken emphasis of the rights of personality which, in a sociological 
atmosphere, are in danger of being unduly pushed aside by the over- 
whelming force of the undifferentiated crowd. The world is not yet 
ready to dispense with individuals. Lastly, this work will be approved 
not only as based on an essentially sound starting-point, but also as 
an authoritative reference work in France on these questions as they 
happen to enter the sphere of litigation. 

Albert Kocoxjrek. 



